I THE COMMISSION'S PUBLIC INTEREST ANALYSIS WAS CONSISTENT
WITH THE ACT AND COMMISSION PRECEDENT

AL I'he WCB’s Public Interest Analysis Properly look the
1996 Act's Pro-Competitive Purposes into Account

In 115 analysis o f whether 4 grant of RCC’s petition would serve the public interest, the
WCB properly locused on whether consumers would benefit from the introduction of
competition in the designated arcas. Congress provided a clear answer to this question in the
1996 Act by sciitng forth @ comprehensive law 10 encourage competition in the nauon’s local
exchange marketplace.

The ARLECs” claim that uriversal service is "'a venture fund to create ‘competition’ in
high-cost arcas™ distorts how federal policy evolved. In fact, universal service began in a
monopoly civironment as system of implicit subsidies that kept long distance. business, and
urban rates artificially high and perpetuated mefficient ILEC rate structures.” Congress changed
ail of this with the adoption of the 1996 Act, declaring its intent to open  ail telecommunications
markets” to competition.’

I his statutory focus was retlected in the new provisions on universat service, which
provided, for the first time, thal muluple carriers could receive universal service subsidies in the
same market, including rural markets.” Congress recognized that under a system of implicit

subsidies. available only to rural I1.ECs, there will never be facilities-based competition in mosit,

! Seo Federad State Joint Board on Universed Service, Ovder, FCC 022207 {rel. Nov. 8, 2002) (“Refeeral
COriler™,
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i not all, of rural America. Only il implicit subsidies are made explicit and portable to
compeling carriers can consuincrs in rural areas begin to cinjoy the choices that are available to
consumers i urban areas." 'he WCB properly followed Congress’ lead in finding that the public
will be well served by RCC’s designation

In an arteinpt to deflcel altention from the clearly pro-competitive purposes o f the 1996
Acl, thc ARLECs mischaracterize the holding o fthe U.S. Court of Appeals for the District of
Columbia Circust i U8 Felecom Association v. I'CC7 In that case, when the D.C. Circuit
expressed doubt that the 1996 Act's purposes would be fulfilled by "completely synthetic
competition," the Court was referring to 11s concern that the Commission’s unbundling rules
were not furthering the Congressional objective of promoting fucilities-based competition.”® Far
from cautroning against competition, the Court's complaim was that the FCC was not doing
enough to promote it. RCC has committed to provide facilities-based competition throughout its
designated E1'C service arca without reiance on [LEU unbundled network elcments.’ Contrary
t¢ the ARLECS clarm, the D.C. Circwit’s holding only reaffirms the 1996 Act's goal ot
mtroducing the kind of competition RC'C' will bring to rural areas ol Alabama

The ARLECs also rely on Justice Breyer's separate opinion concurring in part and

dissenting 1n part in Ferizon v. F°CC, which clearly does not reflect the views of the seven

¢ 471 8.0 % 253(bY3) ("Cousnmers in all regions of the Nauon, including low-income consumers and those
in rural. insular. and high cost areas. should have access 1o telecommunications and infermation services. including
inerexchange services and advanced elecommumications and information services, that are reasonabty comparable
to those services provided in urban areas and are available at rates that are reasonably comparable to rates charged
tor similar services 10 urhan arcas”). See alvo Federal-Staie Joint Board on Universal Service, Report and Order, 12
FCC Red 8776, RT86 (0997) (" First Report and Order”y (" The amount of support will be explicitly calcutable and
identifiable by competing carriers, and will be partable among competing carriers, i.¢ , distributed to the ehigible
telecommunications carrier chosen by the customer ™)

CON Bdecen s v FoC 200 F 3 4105424 (DC Cir, 20023,
il
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sustices who comprised the majority. Indeed, the majonity was clear on the pro-competitive
objectives ol'thc 1996 Act:

For the (irst ume, Congress passed a ratcsetting statute with the
aim not just to balance intercsts between sellers and buyers, but to
rcorganize markets by rendering regulated monopolics vulnerable
to nterlopers, even if that meant swallowing the traditional federal
reluctance to intrude into local telephone markets.'’

hloreover. the majority directly addressed and rejected Justice Breyer’s arguments.'' Thus,
berizon reaffinnms the 1996 Act's purpose of promoting iocal competition and is concerned only
with the issuc ofwhether the Commission's rules go far enough to further those pro-competitive
objectives.

B. The WCB’s Analysis is Supported by Commission Precedent

The ARLECs wrongly claim that the AMO&( "prematurely scts a precedent™.'” On the
contrary. ample Cornmission precedent is in place and the WCB's public interest analysis
foiiowed preyious decisions granting k 1'C status Lo wircless carriers in areas served by rural
lewepione compaies. [0 several prior decisions, the w3 has conducted the statutory public
mieresl analysis by focusing on competitive benefits, specifically considering (1) whether
consumers will benefit from competition, and (2) whether consumers would he harmed by the

designation of an additional ETC."’ For example. in granting Western Wireless Corporation ETC

status in Wyoming, the W(CB concluded:

Verizon Compuonicaiions, ne v FOC 12 SO 1646, 1661 (2G0G2).
Seerd 1676
Application atp. 1.

Svec e Hestern Wiretess Corpl Potriion for Diesignation as an Eligibte Telecommunications Carrier in
i Staape of vopeg, 10 PCC RGER 33 (2000) (5 evtern Wrefoss ) Ibestern Wircdess Corp., Petinon for
Oevgwrationr as i Flicible Folecommoications Carvier for the Pine Ridee Reservarion in South Dakore, 16 FCC
Rod INTRSTRIAT-30 2000) (Pine Bielye 3 Gruam Collndar and Pagone, Ine. débia Guamectf Communications. C(
Procket Ne Do-45 DA 02-174 (C.CB el Tan, 25,2002y at ¥ 152160 (" Geamecll™,



We reject the general argument that rural areas are not capable of
sustaining competition Tar universal service support We do not
belhieve that it is self-evident that rural telephone companies cannot
survive competition ifrom wireless providers. Spccifically, we find
no merit to the contention that designation of an additional ETC in
areus scrved by rural telcplionc companies will necessarily create
incentives to reduce investment in infrastructure, raise rates. or
reduce service quality to consumers inrural areas. To the contrary,
we Dbelieve that competition may provide incentives to the

racumbent to implement new operating efficiencies, lower prices,
and offer better service to its customers.is

Fuming to the specific petition before it. the Bureau concluded that the competition that would
result from the designation ofan additional ETC would benefit consumers in the designated area.
Specifically, the Bureau concluded that consumers would benefit from the "'increased customer
choice, innovauve services, and new technologics™ and that incumbents would have an incentive
to improve service in order to remain competitive, all to the benefit of rural consumers.~ The
WCR atso concluded that the designation would not harm rural consuniers, since the applicant
nad acmonstrated sutficient comnuument and abiiity 1o serve customers in the event an
incumoent LU rennguished its £ 7C staus. " The WCB's anaiysis was upheid by the tuil
Commussion on reconstderation.

In the Pine Ridge order, the WCR clarificd that those objecting to the designation bear

the burden of “present[ing] . . . evidence that designation of an additional ETC in areas scrved by

Woesters Wareless Corp, Petition for Designation as an Eligible Teiecommunications Carrier in the State of

Hyvaming 16 FCC Red 45, 87 (2000) (" Wostern Wireless™ ).
b Sewvsed at 53

Sev rdoar 3350

See Sentiions for Reconsideration of Wesiorn Wircless Corporatton s Potition for Designation us on
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rural ielephone companics will reduce investment in infrastructure, raise rates, or reduce service

quality to consumers in rural arcas.”™®

More recently, In its January 2002 Guamceldl decision. the WCB applied the same
analysis used in Western Wireless and Pine Ridge. concluding that "the island of Guam will
benelit from competition in the provision of telecommunications service", specttically finding
thau

competition in Guam shouid rcsult not only in increased
choices higher quality service, and lower rates, hut will also
provide and incentive to the incumbent rural telephone company to
introduce new and innovative scrvices, including advanced service
offering, to remain competitive, resulting in improved service to
Guam consumers."”

Procceding to the next step in its analysis, the WCB then concluded that consumers would not bc
harmed, hy Guameell’s designation. cmphasizing that the applicant's use of its own facilities

would enable 1w serve cuslomers otherwise feft without service in case an ILEC relinquished

M

sl
[n the mstant proceeding. the WOB followed Wesiern Wireless, Pine Ridge, and
Creanmced! n concluding thai

|cJompetition will allow customers in rural Alabama to choose
service based on pricing, scrvice quality, customer service, and
service avatlabihty.  In addition, we find, that the provision of
competitive service will lucilitate universal service to the benefit of
consumers in Alabama by creating incentives to ensurc that quality
services arc available at just, reasonahlc. and affordable rates.”**

Pive Rudge, supra. 16 FCC Red ar 18138,

v Comn Celtudar and Paging. ine dibia Guameedl Compumicarions, CC Docket No., 96-45, DA (02-174
(CCB rel Jan, 25 2000 at Y LS (O Grrimeell)
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Consisient with 1ts prior decisions, the WCB concluded that consumers will not be harmed,
finding that “‘there 15 no reason to believe that consumers in the affected rural areas will not
conlinue 1o be adequately served should the incumbent carrier seek to relinquish its ETC
designation.”™ Moreover. the WCR properly concluded:

The parties opposing this designation have not presented

persuasive evidence to support their contention that designation of

an additional ETC in the rural areas at issue will reduce investment

m infrastructure, raise rates, rcducc service quality to consumers in

rural areas or result in loss ntnetwork efficiency:

The ARLECs incorrectly assert that the WCB’s MO&O is called into question by its
rehancc on Pine R:’dge.zl The WCB’s public interest analysis was consistent notjust with Pine
Ridge. but with other decisions as well.” The ARLECS fail to address the otherdecisions.
discussed above, which support the conclusions reached in the MO& (). Second, Pine Ridge is
not “matenally different” as the ARLECs allege.”™ Inboth cases, tlie WCB concluded that the
applicant had suceessfuily made we “thresiwid demonstranion” that its service olfenng “ulfils
several 0fthe underlying federat policies savoring compeution and tiie provision of affordable
telecommunications service Lo consumers.””  The only difference in ihe analysis m Pine Ridge
was that, having determined that the applicant's designation was in the public interest, the WCB

added that a grant ofthe requested ETC status “will also serve the public interest by removing

fl a1 23
£l ar® 26,
See Applhicaton at p. 21,

- REC notes that, i an order is consistent with Camniission precedent. it s unnecessary for all supporting
authority 1o be actually cired i the order. Stenificanty, Section 1115 ol the Commission’s rules does zof list

fatlure 1o cne all relevant precedent smong the grounds for overturning an action taken pursuant to delegated
authoriy, See 47 C FROS TS

Sec Appheation at p.os
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impediments 1o creasing subscribership on the Rescrvation.”™ The ARLECS neglect to
mention that the WCB had already made the public interest dctcmiination. consistent with its
carlier decisions,  ts discussion ot udditional reasons supporting a public interest finding does
not dirnintsh or qualify its previous conclusions.

Accordingly, it is clear that the WCB properly applied its own precedent in its analysis of
the public interest benefits of designating RCC as an ETC throughout its service area in
Alabama.

C. The ARLECs Failed to Show that Consumers Would be Harmed

Contrary to the ARLECs" assertion.” the WCB properly weighed the benefits
enumerated above against the potential for harm to rural consumers. Addressing the ARLECS'
arguments raised in comments and in several ex parre filings, the WCB properly concluded (hat
RCC’s designation throughout its Alabama service arca would not harm rural consumers.

ine AKLELS compint anoit broad policy quCstions concerning nuow Lils dre i
recerve high-cost support, yet they ignore the saple fact that they have never made any specnic
showmg in this case that RUC s designation night result in reduced infrastructure ivestment,
tncreased rates, dimimished service quality, or lost network efficiency. In filing commentsin
opposition to RCC’s Petition and in multiple ¢x parre presentations, the ARLECs ""merely
presented data regarding the number of loops per study area, the households per square mile in
their wire ccnters, and the high-cost nature of low-density rural arcas.™™ In response, RCC
demonstrated that the ARLECs inappropriately used Benchrnark Cost Proxy Model 3.0, which

4

Prre Ridge, supra. at 18137238
Application al p. 16
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produces inaccurale results and overstates the necessary investment 1 network tacilities,
especially in areas of low line density. in addition, the ARLECs improperly relied on household
density, averaged at the census block level. as a predictor ofnctwork costs in rural areas. Even
accepting the ARLECS’ position that sparsely populated areas are expensive to serve, those areas
are precisely where the FCC has attempted to stimulate compctition and deployment of more
efficient technologies, and where competitive carriers cannot reach many customers without
high-cost support

Insum, the WCB properly rejected the ARLECSs’ speculative arguments that rural
consumers would be hanncd by RCC’s designation

11 ONGOING REVIEW OF USF ISSUES DOES NOT JUSTIFY
SUSPENSION OF EXISTING RULES

The ARLECSs claim it is “premature™ for the WCB to designatc any additional ETCs in
rural arcas until the Commission has resoived those matters raised 10 its November 8 Referral
Gl eiieen iac e o - absurdly wsn the L onunission o freeze the protussing of penaing
applications, validly filed under existing rules, while the Joint Board considers a possiblc
recommuendation to the FCC

It scarcely hears mention that the law by its very nature is constantly evolving, and that
no rulc 1s immune from review. Congress and governmental agencics such as the FCC are tasked
with changing and improving the law on an ongoing basis. For example, the Commission’s
biennial review proeess involves ongoing review and modification of existing rules.”" Just last
year, the Commission phased oul 11s spectrum cap. The rules for CALEA, E-911, number

Apphcaton at po |1
Nec 4T USO8 101

Sve Wil Bresimal Regwlatore Review, Specrrun Avgregaiion Limits For Copumercral Mobile Radio
Servives Kopars and Order, W Docket No. 0114 Report and Order, FCC 01-328 (rel. Dec. 15, 2001).



portabihty arid pooting are ali 10 a state of tlux. Here, competitive ETCs such as RCC will be
required to deal with whatever the FCC eventually does. The ARLECs’ suggestion that all
competitive | TC applicauons for rural arcas he suspended pending the considceration as to
whether to change rules niay properly he described as anti-competitive. No law or rule can be
“ussumed” to "*continue unchanged.” If the ARLECSs believe the regulatory world will have no
certainty or purpose until ttic Commission adopts rules that are pcnnancnt and non-reviewable,
they will wart m vain.

Predictably, the ARLECs also suggest that, even though the ongoing review will likely
affect both incumbent LECs and competitive ETCs, only their competitors should be blocked
trom recciving high-cost support RCC asks the Commission to see the ARLECS' request for
what it is a request to suspend action on “unresolved Commission policy™ so as to prevent the
ARLECs Irom facing viablc coinpetition for the first time.

The ARLECS also suggest tat changes to the Commission s existing policies that reduce
support to L L1 Ls may color a CETC’s willingness to construct racilities to serve all customers
m its service arca. © While RCC apprectates the ARLECS™ concern, CETCs will and must adapt
to any changes that niay result from the Joint Hoard's ongoing review. Carriers in regulated
industries deal with changes in the law as a matter of course. Although Congress substantially
dereeulated mohile wireless services in its1993 amendments to Section 332 of the Act;’ new
vovernment mandates. such as enhanced wircless 911, CALEA. and number pooling. as well as

state cfforts to re-regulate, all force carriers to adjust.

Seo The Ominibus Rudeet Reconcilianon Act of 19933 6002eh), Pub. L. No. 103266, Tide VI, & 6002(b).
anwending the Comnmunications Ael ol 1933 and codified at 47 U800 88 1330, 332,
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Many competitive ETCs have alrcady been designated in rural areas and are already
recerving support. Any policy changes proposed by the Joint Board will take existing CETCs
mto account. Like all other CET(s. RCC will be subject to such policy changes. Should the
resulting F-TC rules change, each ETC will decide what course to pursue.

L. tHE COMMISSION PROPERLY DECLINED TO CONSIDER THE
COLUATERAL ISSUES RAISED BY THE ARLECS

In their comments snd ov parte filings, the ARLECs and othcr commenters representing
ILEC interests inappropriately raiscd a number of additional issues, all of which are either broad
policy issues 0r have been adjudicated by a final order in multiple proceedings. The Commission
properly declined to consider these issues, concluding that such concerns are ""beyond the scope
of this Order. which considers whether to designate a particular carrier as an ETC.™

Nonctheless, RCC 1s constrained to briefly address the ARLECs’ discussion of
“explosive” fund growth. 'The ARLECs. as well as a number of ILEC presentations before this
GG I e CORIPICLULY wision 20 s Gebae 1R aRLiC L sdind Soaernin inal
designation of additional wireless B 1Cs will cause the federal unyversal service fund "'to grow lo
unmanageable proporllons"‘” rgriores the manner in which support to competitive and incumbent
L. TCs impacts the fund respectively. As the ARLECSs concede, support to competitive ETCs
amounts tu {ess than 2% of 1o1al high-cost supponrl."R Indced, the increasc from 0.4% is sleep —
constdering the figure was zero until only recently.

Conveniently. tlie ARLECs fail to mention that it is tlie [LECs who have been the
urcatest heneticiaries of the Commnssion’s recent changes to its universal service rules relating to

A ORI PRI R
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rural areas Time and again, ILECs have successtully convinced the Commission and Congress
to ensure the maximum level ot high-cost support to 11.LECs while seeking to prevent competitors
trom accessing high-cost support, despite the fact that those compctitors pay into the fund. While
professing concem about growth in the fund, at least five ARLEC member companies were
among those ILECs who sued in federal court to remove the cap on the high-cost fund and the
cap on the amount of corporate operations expenses that may be reported.” ™ When the
Commission increased rural 11.EC support by over S1.26 billion in the Fourteenth Report and
Order.” rural telephone companies showed remarkably little concern for the sustainability of the
fund.

Tlic ARLECs also ignore the fact that the Commission is addressing the increasing
demands on the fund in other proceedings of broader applicability, including taking steps to
reform the universal service contribution methodology.** While ensuring the future viability of
the tund is an important concern, 1t IS no icss important that the Commission carry out its
statutory responstbility of administering a competitively neutral urnversal service program that
provides rurai consumers with comparable choices i telecommunications service to those

available in urban areas and placcs competitors on a level piaying field with incumbents.**

See Alenco. 201 F.3d at 620-21

u Sev Foderal-Sune Joint Board on Universal Service, Mudti-Association Group (MAG) Plan for Regulation
of Interstate Services of Non-Price Cap Incumbent Local Exchange Carrers and Inierexchange Carriers,
Fourtcentl Report and Order, Twenny-second Order on Reconsiderarion, and Further Notice of Proposed
Rulemaking, 16 FCC Red 11244, 11258 (2001) (“Fowrieenth Report amd Order™).

* See Report and Order and Sccond Further Souce of Proposed Rudemaking m CC Docket Nos. 96-45, 98-
PAL 90371002237 96200, 95 110, and U8-170 and NSD File No. T-00-72 (rel Dec. 13, 2002).

Sec T USO8 250D Sec alvo Federal-Sture Jotni Board on Universal Service, CC Docket No. 96-
A3 Necominended Decesion TCCO21-22 010 Bdovel Qe 16, 2002y, Statement of Commissioner Kevin J. Martin
Approving i Part Dissenting m Part (1 fail to see how the potential for greater funding levels should prevent us
from adopiime a support systenn that meets our seiutory ohligation™),



The ARLECS suggestion that the Commuission’s decision to apply unspent hinds from
the Schools and [ 1braries Division (""SLD™)to the High Cost program has anything to do with
high-cost support to competitive ETCs is disingenuous. During the three quarters in question,
aver S850 mithon in unspent funds from the SLD was applied to the High Cost program to
stabilize the contribution factor. Based upon a review of available Universal Service
Administrative Company ("USAC™) data, it appears that the amount or high-cost support
received by competitive ETCs during the same penod ainounted to less than $50 million.
Accordingly, it is clear that the reallocation of SLD funds was made ncccssary by the growth in
support to ILECs, who receive almost all of the available high-cost support. Finally, RCC notes
that this stcp was taken as an iternm measure pending the referm of Ihe universal service
contribution methodology,*' not pending an ILEC-sponsored rollback of competitive ETC
policy.

o CONCLLDION

e ARLEL s would nave tne FCC ireeze competitive enly 0y ncie and other
competiive ETCs pending i review of s rules. which ulumately may nor change the process Tor
designating competiive ETCs. Such a decision would not reflect sound public policy, hut would
favor one compeltitor, and onc technology, depriving rural consumers of competitive choice. For

the reasons stated above, RCC urges the FCC to deny the ARLECs Application.
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Summary

The Wireline Competition Bureau (*WCB™) properly tound that a grant of eligible
telecommunications carrier (“ETC™) status to Cellular South Licenses, Inc. (“Cellular South?)
throughout its scrvice area in Alabama is in the public interest. The decision properly implements
the Congressional mandate to open all local markets to Competition, and it will preserve and
advance universal service by providing rural consumers with competitive choices that will begin
to approach those available ia urban areas. The decision is fully consistent with numerous prior
WCB orders that presented substantially identical facts, applying the same analytical framework
and reaching the same result.

Mhe Alabama Rural lLocal Exchange Carriers (“ARLECs™) fail to provide a single

lcuitimate reason to disturb the WCB’s well-grounded decision. 'he ARLECs completely ignore
the pro-competitive objectives of the 1996 T'elecommunications Act by urging a “public interest”
dilalvsis (hat exciusively consiaers the miterests ol incumpent E1rC's. The ARLEUs also taii to
provide any evidence that consumers wiil ne harmed in any way. Additionally, the ARLECs
mnappropriately ask the Commission to suspend application of existing law based on the vague
notion that some of its rules mav one clay be changed. Finally. they express concern about
“excessive” growth of the high-cost fund and attribute it to compeutive ETCs, cven though growth
m the fund has resulted primarily from large increases in support to incumbent local exchange

carriers such as the ARLEC member companies.

For all the above reasons, the Application for Review should be denied.



Before the
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C ellular South | icenses, Inc

Pctition for Designation as an
Eligible Telecommunications Carmer
Throughout its Licensed Service Area
[n the Stale of Alabama
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OPPOSITION TO APPLICATION FOR REVIEW

Celluiar South Licenses, Inc. (“Cellular South™), by counsei and pursuant 1o Section
I 115 of the Commission’s rules, hereby submils its Opposition to the Application for Review
(~“Appheation™) filed by the Alabama Rural Local Exchange Carriers ("ARLECs™) in the
captioned e coding oneeember S, 2002 ciinicngmg Bie Worchine Competiion Bureau's
(WOB™Y Memorndum Opinion and Ovder, DA 02-3317 (released December 4, 2002)
("MO&LOT)

The WUB correctly followed Congress” pro-competitive mandate, as expressed in the
Telecommunications Act of 1996 (71996 Act™), and consistently applied the FCC’s rules and
precedent flowing therefrom in reachig its conclusion that Cellular South 1s qualified to be an
1 TC and that a erant of 1ts petition will serve the public interest. Cellular South’s entry as a
competitor will preserve and advance universal serviee by ensuring that rural consumers are able
o chaose trom an array ol services and price plans that begin to measure up to the choices

avatable i nrban arcas.” The ARLECs have faled o provide any evidence that consumers in



Alabama will be harmed by a grant of Cellular South's petition. Issues now raised hy the
AR | ECs implicale broader policy questions best left for the Commission's ongoing referral to
the Federal-State Jomt Board on Umiversal Seivice (“Jomt Boar(l"’).3 The Commussion should
reject the ARLECS™ anticompetitive request to suspend enforcement of settled rules and policies
‘imply because of ongoing regulatory review.

For the rcasons set forth below, the ARLECs’ Application must be denied.

l. IHF WCB’S PUBLIC' INTEREST ANALYSIS WAS CONSISTENT WITH THE
ACT AND COMMISSION PRECEDENT

AL The WCRB’s Public Interest Analysis Properly Took the
1996 Act’s Pro-Competitive Purposes into Account

In 1ts determination that a grant of Cellular South's petitton would serve the public
micrest. the WCB properly focused on whether consumers would henefit from the introduction of
competition in the designated ai-cas. Congress provided a clcar answer to this question in the
1996 Act by seiting forth a comprehensive law 10 encourage compeuition tn the nation’s local
exchange marketplace.

The ARLECS claim that untversal service 1s a venture fund to create "competition’ in
hgh-cost arcus™ distorts how federal policy evolved. n fact, universal service began in a
monopoly environment as a system of implicit subsidies thal kept long distance, business, and
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arban rates artiliciadly high and perpetuated inefficient ILEC rate structures.” Congress changed

Seo Fedvial Ste Jont Board on Universal Service, Order, FCC 02307 (rel Nov, 8, 2002y (“Reforeal
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A1 ol this with the adopuion ol the 199G Act. declaring its intent to open *fall telecommunications

markets” o competition.

lhis siatatory focus was rellected i Ihe hew provisions on universal service, which
provided. for the first time, that mubiple carriers could receive universal service subsidies in the
sume market. including rural markets.” Congress recognized that under a system 0of implicit
subsidics, avatlable oniy to rurai ILECs, there will never be facilities-based competition in most,
i not all, of rural America. Onlv 1f implicit subsidies arc made cxplicit and portable to
competing catniers can consumecrs in rural arcas begin to enjoy the choices that are available to
consumers in urban arcas. The WC'B properly followed Congress' lead in finding that the public
will be well served by Cellular South’s designation.

[n an attempt to detlect attention from the clearly pro-competitive purposes of the 1996
Act, the ARI ECs mischaracterize the holding of the U.S. Court of Appeals for the District of
o alutinbia Creeuit m 848 Telecen Tvsocaironr v 170 € I that case, when the D.C. Circuit
expressed doubi that the 1996 Act's purposes would be fultilled by “completely synthetic

competinon.” the Court was relarming to its concern that the Comnussion’s unbundhng rules

See Lo Pxplinatory Statement of the Commirtee of Conference, TLR Conf. Rep No. 458, 104th Cong |
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were nat Turthenng the Congressional objective of promoting facilities-based competirion.” Far
from caufiomng agast competition, the Court's complaint was that the FCC was not doing
cnough o promote it. Cellular South has commitied Lo provide facilitics-based competition
throughout its designated FTC seryice area without reliance on |LEC unbundled network
clements.'” Thus. the D.C. Circuit's holding only reaffirms the 1996 Act's goal of introducing
the Kind of competition Cellular South will bring to rural Alabama.

The ARLECS also improperly rely on Justice Breyer’s separate opinion concurring in part
and dissenting in part in Verizon v. I7CC. which clearly docs not reflect the views of the seven
justices who compnised the majority. """ Indeed. the majority opinion made clear the pro-
competitive objectives ol the 1996 Act:

For the first time. Congress passcd a ratesetting statute with the

aim not just to balance mterests between sellers and buyers, bul to
reorganize markets by rendering regulated monopolies vulnerable
taiterlopers. even o that meant swallowing the tradhibonal federal

: : 12
reluctance to intrude imto local telephone markets.
. . : . 12
Moreover, the majonity directly addressed and rejected Justice Breyer’s arguments.~ Thus,

Ferizon reaftirms the 1996 Acl's purpose of promoting local competition and is concerncd only

with the 1ssue of whether the Commnussion’s rules go far enough to further those pro-competitive

objectives
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B. The WCB’s Aaalysis is Supported by Commission Precedent

The Commussion has consistenily acted in furtherance of the 1996 Act’s pro-competitive
nmandate i several orders designating wireless carmers as ETCs in rural areas, and the MO&O
steadfastly follows this course. The ARLECs wrongly claim that the MO&O " prematurely sets a

precedent™."* On the contrary, ample Comnussion precedent is in place. The WCRB’s action

fotlowed the same framework and reached the same result as it did in multiple previous decisions

that presented substantially wdentical facts

In considering the public interest, the WCB has focused on competitive benefits,
spectfically considering (1) whether consumers will benefit from competition, and (2) whether
consumers would be harmed by the designation ol an additional ETC.” Applying this analysis 1n
the competitive context provided by the 1996 Act, designation o fwireless ETCs in rural areas

has been consistently found to be in the public interest

For cxample, iii grantmyg Western Wirel »s¢ Corporation E7C status in Wyoming, ihe
WOB conciuded:

We reject the general argument that rural arcas arc not capable of
sustaining competiiion tor umiversal service support. . We do not
beliceve that 1t s sclf-cvident that rural telephone companices cannot
survive competition from wircless providers. Speeifically, we find
no merit to the contention thal designation of an additional ETC in
arcas served by rural telephone companies will necessarily create
meentives 1o reduce investment 1 infrasiructure. raise rates. or
reducce service yualily 10 conswmers e rural arcas. | o the contrary,
we believe that compeution may  provide incentives o the
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imcumbent to mmplement new operaling efficiencies. lower prices,
. |6
and nffer betler service Lo its custoners,

Parmimg to the specific pettion hefare 1t the WCB concluded that the competition that would
resull front the designation of an additional ETC would benefit consumers in the designated area.
Spectically, the WCB concluded that consumers would benefit from the "increased customer
chorce, imnmovative serviees, and new technologies™ and that incumbents would have an incentive
to tmprove service 10 order to remarn competitive. all to the benefit of rural consumers.™ The
WCB also concluded that the designation would not harm rural consunicrs, since the applicant
had demonstrated sufficient commitmeni and ability to serve customers in the event an
incumbent LEC relinquished its 1 TC status.'™ The WCB’s analysis was upheld by the full
Comnnssion on reconsideration.

[n the Pine Ridge order, the WCRB clarified that those objecting to the destgnation bear
the burden of “present[ing] . . cvidence that designation of an additional ETC in areas served by
sorpd telenhang cormpanes wall reduce myvestment ininfrastructure, raise rates, or reduce scrvice
guality 1o consumers in rural arcus.”™"

Maore recently, mots January 2002 Guanicef! decision, the WCB applied the same
analvsis used in Western Wireless and Pine Ridge, concluding that “the island of Guam will

benefit from competition m the provision of telecommunications service” and that:
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